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District Court ol the United States 
FoR ,THE D1sTRicT oF NEw JERSEY. 
u NITED STATES OF AMERICA, 
Complainant, 
against 
u NITED S TATES S TEEL CORPORA-
TION and others, 
Defendants. 
Argument of Frederic R. Kellogg, E,sq., 
on Behalf of the Defendants, Louis W. 
Hill and others. 
MR. KELLOGG: We appear on behalf of the Great 
Northern trustees, Messrs. Louis W. Hill, James 
N. Hil1, ·w alter J. Hill and Edward T. Nichols, 
and on behalf of the West Missabe Land Com-
pany, Limited, and seventeen other companies 
whose names are given in the pleadings. These 
companies, taken together with the trustees, com-
pose what has been spoken of generally as the 
Great Northern or Hill ore interests. 
These defendants have been pressingly invited 
by the Government to join the goodly company of 
those assembled here, but nevertheless feel very 
strongly that in extending this invitation the 
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highways and hedges of the general subject mat-
ter have been ransacked, and that we are, and 
by this Honorable Court should be considered, a6 
strangers at the feast. 
The attack is made upon the lease dated J anu-
ary, 1907; but before the petition was filed, the 
lease, pursuant to its terms, had been cancelled as 
of December 31, 1914; and shortly after the peti-
tion was filed, in the summer of the following 
year, by a subsequent agreement made between 
the parties to the lease, all but 2.38 per cent. of 
the acreage of the land originally covered by this 
lease had been returned to the lessors, the bal-
ance only being left in the possession of the sub-
sidiary company of the Steel Corporation, the 
Great Western Mining Company, until December 
31, 1914. 
'!,hose facts are all conceded. Therefore, know-
ing that the lease had but three and a fraction 
years to run from the time the petition was filed, 
knowing subsequently that its practical effects 
had been almost annihilated by subsequent agree-
ment, the Government, notwithstanding our re-
peated requests, has refused to release us from 
any claim of responsibility in this litigation. My 
friend yesterday suggested that it is holding us 
here, among other reasons, upon the question of 
costs. I must ·con£ ess that such a suggestion com-
ing from counsel for the Government in litigation 
of this character, made before a court of this 
dignity, struck me with some surprise. This re-
mark did not, however, represent the entire ideas 
of the Government counsel with regard to our in-
terests, for their real purposes, I believe, lie much 
deeper than this casual suggestion would indicate. 
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I think that these gentlemen are, if I may call 
them so, disciples of the philosophy of perfection. 
They are profoundly saturated with the convic-
tion that the United States Steel Corporation was 
conceived in iniquity. In their minds persua-
sion and belief in the depth of the corporation's 
original sin has ripened-if I may paraphrase-
into faith, which faith has become a passionate 
intuition, that unlike the King, the Steel Corpo-
ration can do nothing but wrong, and that the 
finger-print of the malefactor will be found 
not only over all its own transactions, but over 
all the acts and intentions of those who have 
been so venturesome as to hold commerce with 
them. They seem to proceed upon the theory 
that we must be tainted with ,evil, whether there 
is evidence of it or not, and that this proceeding, 
although our continuance in it can be of no earthly 
advantage to the Government in its campaign 
against the Corporation, must be continued 
against us in the guise of an indictment for the 
purpose of punishing us-for the purpose of hold-
ing us to the responsibilities for which this new 
statutory enactment (the Clayton bill) renders us 
liable-and for the purpose of stigmatizing us as 
wrong-doers before the American public. 
With such a theory and with such a belief and 
idea, we are· seriously concerned. 
The gentleman whose name is most often men-
tioned in connection with this transaction is a 
man who has lived a lono- life, a large part of it 
in the full vision of his fellow countrymen, a life 
which we believe has been a useful one, and the 
results of which have been to build up an empire 
in the Northwest, not merely for his own benefit 
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and the benefit of his associates, but more espe-
cially for the benefit of millions of the popula-
tion of the United States. We believe that the 
motives that have actuated him and his associates 
and the methods which they have employed in so 
doing have been fully in accordance with even the 
dictates and precepts of the modern awakened 
American commercial conscience. And feeling as 
we do upon that point, we cannot help looking 
with serious concern upon the efforts to keep us 
in this litigation-to declare that the transaction 
into which we entered was inherently, or by rea-
son of any guilty intent, vicious and criminal-
and thus, after so long and varied a career of 
public and private activity, to hold these men 
up, without fault upon their part, to the disappro-
bation of their fellow countrymen. 
Upon such a point as this we cannot allow our 
interests to stand or to fall upon the record of the 
successes or the failures, or upon the past or the 
future of the United States Steel Corporation. 
Our transaction with the Steel Corporation 
long followed its organization. If they had syn-
<licates, if they made millions out of those syn-
dicates, we had no part or share in them. If 
they cherished motives underlying the transac-
tion with us, which motives were other than ap~ 
peared upon its face, we did not discern them. 
Whether, as Government counsel would have us 
believe, the Steel Corporation, like Caesar, hath 
grown so great that it" doth bestride the narrow 
world like a Colossus,'' or whether, as its own 
representatives assure us, its organization was an 
ordinary, modern, normal evolution of modern 
business conditions and transactions, concerns us 
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not at all. Whatever th y have done, with the 
exception of this one single transaction, is some-
thing in v:hich we have had no participation or 
interest. 
Whether the Steel Corporation shall die or live 
is a matter of absolutely no concern to us; but it 
is of vital interest to us that, whether it live or 
die, no wrongful action or omission on its part, if 
any there be, in which we have had no part or 
participation, should subject us to the imputation 
of having been privy to the commission of any act 
against the welfare and laws of the United States. 
With this preliminary let us briefly analyse the 
portions of the record which relate to our branch 
of this litigation. 
The facts are very simple, and are very largely 
covered by a volume which was printed separately 
and was originally numbered twenty-nine. I will 
summarize and state these facts very briefly. 
For some years prior to this lease which, by the 
way, was dated in January, 1907, but was not 
executed until August of that year, as appears by 
acknowledgment and stipulation of counsel, the 
so-called Hill interests had been accumulating 
certain ore lands or lands that were supposed 
to contain ore, all of which were situated in the 
State of Minnesota. Those lands had been ac-
quired by these eighteen different corporations 
who are mentioned as defendants in this case. 
In some cases the fee titles had been taken over. 
In other instances control had been acquired by 
leasing or by the assignment of leases already 
made. Some time prior to 1907 the acquisition 
of those lands had been completed; and it is to 
be especially noted that neither at the present 
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time nor at any other time has any question been 
raised by the Government as to the complete legal-
ity of this combination of properties. 
Apparently the acquisition of the control of 
these lands by the Steel Corporation had been in 
the minds of its own officers for some time prior 
to 1907, because there are various allusions to 
,it in the minutes of the Steel Corporation, which, 
of course, are in no sense evidence against us, 
but which I shall have to refer to briefly in a few 
minutes. 
This lease to the Steel Corporation subsidiary 
company made in 1907 covered about 40,000 
acres of land. At the time •it was made it was 
roughly supposed, although the evidence is not 
very clear on this point, that the lands contained 
approximately 150,000,000 or 160,000,000 tons of 
ore, with possibilities of further development 
later. At no time prior to the making of the lease 
had there been anything like a thorough research, 
examination or drilling of ·these lands, and · no 
man lived in that year who knew exactly what 
they contained. Since that time they have been 
thoroughly explored, laregly under the auspices 
of the Minnesota Tax Commission, to which allu-
sion has been made here. 
These lands, of course, were situated in different 
places. They were not contiguous. There was a 
plat here and a plat there and a plat elsewhere, at 
various portions of the so-called Mesabi range. 
Some of them were very favorably located, some 
were situated in the immediate vicinity of certain 
of the mines or lands already owned or controlled 
by the Steel Corporation. Certain of the ore 
bodies, as it appears, were so placed that a very 
slight overburden of useless or non-orebearing 
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material covered them, and so that to remove the 
earth and extract the ore was a comparatively 
cheap operation. Other areas were differently 
situated. This large tract of territory contained 
ores of different kinds and metallic content. 
The lease, among other things, contained the 
following essential conditions: It was to last, as 
to ore lands controlled in fee, until the exhaustion 
of the so-called commercially available ores, 
which by the terms of the lease, were fixed at 49 
per cent metallic content. As to the leased lands 
passed over by these sub-leases, the last year was 
to expire three months before the expiration of 
the underlying lease. Permission was given to 
the Steel Corporation to extract ore of lower 
grade than that containing 49 per cent metallic 
content. 
The time of the lease was. affected by a condition 
subsequent, to the effect that it might be cancelled 
on two years' notice-the expiration of this period 
being not later than December 31, 1914~and it 
appears by the stipulation in this record that 
actual cancellation was made of the lease prior to 
the filing of the bill, and that more than three 
years, instead of two years' notice was given. 
Another privilege which is notable was with re-
gard to the concentrating of ores. The provision 
was that the royalty should be payable not upon 
the gross tonnage mined but upon the net avail-
able or tonnage, after the elimination, as far as 
possible, of sand and worthless material, a privi-
lege of especial value, as commented upon by the 
Government witnesses, and one which is not found 
in many prior leases, if my impression is correct. 
I believe that this lease was one of the pioneer 
leases of this kind. 
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Also there was no restriction placed on the les-
sees in operating these lands. They were at lib-
erty to pursue all of their development work, so 
far as the extraction of ore was concerned, in any 
one or more parts of these tracts. They could 
select those tracts which were most economical 
for them to operate with regard to the amount of 
overburden, the quality of the ore, and location of 
the other mines which they were operating a.t the 
time. The only restriction placed upon them was 
that they must take out or pay for certain mini-
mum tonnages, beginning at 750,000 tons per an-
num in 1907, and running up to 8,250,000 tons, not 
increasing above that requirement in any year 
subsequent, the increase being at the rate of 
750,000 tons per annum. 
The price :fixed by this lease was worked out 
upon a sliding scale basis, not appearing in any 
other lease that we know of elsewhere. They took 
a norm of 59 per cent of metallic content, and pro-
vided that in respect of such ore in the :first year 
of the lease, 1907, there should be paid a royalty, 
including, as I shall show in a moment, transpor-
tation charges to Lake Superior, of $1.65 per ton. 
As the transportation charge was 80 cents a ton, 
it followed that the ore royalty contained in this 
lump sum of $1.65 remained at 85 cents for the 
year 1907. The next year, on that same quality 
of ore, it became 3.4 cents per ton higher, and so 
on down indefinitely until the exhaustion of the 
ore. 
Not only was there a sliding scale in respect to 
the royalty, but there was a sliding scale as to 
the various kinds of ore which the lessees might 
extract. Thus there was a difference of 4.8 cent.s 
between 59 and 60 per cent ore, metallic con-
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tent, and so it went on; for each one per cent of 
metallic content there was a difference of 4.8 cents 
per ton. Inasmuch, however, as there was no re-
striction upon the quality of the ore which the 
Corporation might have taken out within any pe-
riod, and inasmuch as we find in the record that 
the output of the Steel Corporation lands in the 
year 1913 was upwards of 25,000,000 tons, and in-
asmuch as even the Minnesota Tax Commission in 
its latest report, which was published-at the time 
this suit was filed, does not give us more than 
254,000,000 tons of ore in those lands, it follows 
that the Steel Corporation, if it saw fit, by con-
centratino- its efforts upon these lands, had it 
within its power to keep within the period of low 
rather than high royalties, according to the slid-
ing scale, and to thus exhaust the ore from all of 
these lands. 
This fact was commented upon especially by 
Mr. Gayley in his testimony, he saying that he 
attached a great deal of importance to it in con-
senting in the first place to the sliding scale, be-
cause the Corporation alwa.ys had it in its power 
to keep within a reasonably low royalty period 
rather than to let its operations run so that the 
rates became high. 
The other provisions of the lease, al though they 
are numerous and are contained in a printed vol-
ume of 1,000 pages, have been summarized in our 
brief, which covers the matter in all its aspects. 
There are, of course, many stipulations and con-
ditions that I do not think it necessary to refer to 
now. Those facts, of course, are conceded. 
In addition to the mere existence of the lease 
itself, the Government did not produce any direct 
proof of the negotiations preceding the lease, 
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other than certain extracts from the minutes of. 
the Steel Corporation, which I shall allude to 
briefly. 
They did not claim either in the petition or in 
the evidence that any of the lessor companies had 
at any time prior to the making of the lease been 
in competition with the Steel Corporation or any 
of its subsidiary companies. 
And it was not alleged or proved that any of 
the lessor corporations had been, prior to the 
making of the lease, engaged in interstate com-
merce. 
As a matter of fact, the testimony upon the first 
of the objections which I have just named, the tes-
timony of Mr. Corey, was that the Steel Corpora-
tion up to within three or four years of the date 
of this testimony, which was in 1912-or it may 
have been 1913-was a buyer and not a seller of 
ore; and therefore it manifestly could not have 
been in competition as a seller of ore with our-
selves, who were nothing but potential ore pro-
ducers. 
Mr. Justice Buffington: I do not catch that 
point. 
Mr. Kellogg: The United States Steel Corpora-
tion was not selling ore in the open market in 
competition with ourselves. 
Mr. Justice Buffington: You were a seller of 
oref 
Mr. Kellogg : We had not done anything so far 
as the record shows. We simply had lands which 
contained ore, which had not been developed. In 
other words, I am pointing out that there was no 
evidence of pre-existing competition between the 
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subsidiaries of the United States Steel Corpora-
tion and any of the lessors in this lease; nor is it 
contended that we had been in the steel or iron 
business. We simply had lands. There is no 
evidence of any competition of any sort between 
any of the companies named here and any of the 
companies controlled by the Steel Corporation. 
Upon this state of facts the Government, of 
course, if it desires to cancel such a lease as this, 
is bound to show either, in the first place, that it 
was inherently vicious within the scope of the 
Anti-trust law, or in the second place, if it is not 
inherently vicious, it must be shown by surround-
ing circumstances to have been attended with il-
legality, so as to make it an abnormal thing. As 
to the second point, I suppose no one will assume 
that concealed intent on the part of the Corpora-
tion, if indeed such an intent existed, will in any 
way taint our mental operations, or in any way 
invalidate any of our legal obligations, unless that 
intent is shown to have been participated in by 
us, or unless we knew, or as reasonable men were 
bound to know, that such an unreasonable and 
unlawful intent existed. For instance, if A sells 
a revolver to B and extends credit to B for the 
revolver, and B takes the revolver and commits 
a murder with it, I do not suppose any one will 
contend that the .fact of the murder having been 
committed would be a defense to an action by A 
for the price of the revolver, unless A, the man 
selling it, could be shown to have had notice of 
the criminal intent on the part of the purchaser. 
Counsel has stated that whether we knew of 
or were aware of any meritricious purpose on 
the part of the Steel Corporation, nevertheless 
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the lease must be set aside if it harms the people 
of the United States. Of course, if it is inherently 
vicious on its face,-if the contract itself par-
takes of the nature of an illegal pool, for in-
stance,-of an agreement to raise the price of 
articles in interstate commerce, no declaration of 
innocent intent can save either party to it from 
the consequences of it. But I take it that if an 
act is characterized by vicious intent on the part 
of one party to it, but is innocently entered into 
by the other party to it, there is no necessity of 
a cancellation of such an act or contract, in order 
to protect the interests of the · public under the 
Sherman Law, if an ample remedy exists by seg-
regation rather than cancellation. In other 
words, I do not believe your Honors would, even 
if you thought the Steel Corporation bought Mr. 
Carnegie's properties with the most malicious in-
tent in the world, but if you thought that Mr. 
Carnegie was entirely innocent in the selling of 
them, decree that he should take his property back 
and give up his bonds, and that the entire ancient 
situation must be restored as it was before the 
transaction. I think your Honors would probably 
divide the offending corporation, if it were found 
to have entered into an illegal conspiracy, and 
you would allot among those subdivisions its ore, 
manufacturing, transportation, and other inter-
ests of one kind or another, but I do not think 
you would try to restore an injured and innocent 
party to such a transaction, by a decree of resti-
tution, to original conditions. 
So it is in regard to this transaction. If we 
had no illegal intent in entering into it, no amount 
of illegal intent concealed from us can make it 
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proper to declare that our act was illegal, and 
brand us with illegality, when ample remedy for 
the public exists in other directions; and emphati-
cally is that so in view of the new legislation to 
which counsel preceding me has called your 
Honor's attention, which provides more remedies 
than those which previously existed for the pro-
tection of the public in a class of cases where 
improper practices and dangerous situations are 
found to exist. 
As to the first alternative mentioned-i. e., in-
herent viciousness-there seems no necessity for 
discussion. The only g·rounds upon which the 
Government relies are the percentage of available 
ore contained in these lands and the price charged. 
They claim that the lease contained eight per cent. 
of the ore on the Mesabi Range. But manifestly 
a lease, merely because it contained 8 or 18 per 
cent. of such ores, is not ip,so facto illegal, And 
manifestly if the price reserved is higher than 
the ordinary rate of royalty-if it be assumed 
for · the moment that it was higher, upon which 
point the subsequent discussions will throw some 
lio-ht-it is not ipso facto illegal. Standing solely 
by themselves, those two factors, on which the 
Government lays its entire stress, are negligible 
in so far as declaring this transaction illegal is 
concerned. 
We have nothing whatever but a lease made 
five years after the organization of the Steel Cor-
poration, made by an independent, new interest, 
having no connection whatever with the original 
plan of organization of the Corporation, or with 
any of its original transactions and not having 
been in competition with the Corporation or any 
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of its subsidiaries ; a lease made of lands located 
in a certain state, owned by corporations of which 
thirteen out of eighteen were organized in that 
state, to another eorporation organized under the 
laws of that state, containing a substantial 
amount of ore, reserving. a substantial royalty, 
but nothing more. 
To call that inherently and necessarily vicious 
as a restraint of interstate commerce would, we 
submit, be a mere flight of the imagination. 
So that, if the Government is to prevail in this 
case, they must bring the situation within the sec-
ond branch which I have alluded to, to wit: a 
situation where intent-I mean by that mutually 
vicious intent-is shown by extrinsic circum-
stances to have existed in connection with the 
transaction. 
When we seek for eviden_ce of such intent, we 
find but very little which is even worthy of con-
sideration, and that little can be very brieHy con-
sidered. 
In the first place, there is nothing directly as to 
the details of the negotiations which took place 
between these parties. Neither the Government 
nor ourselves called any of the partief! to the nego-
tiation and asked them what took place. No docu-
ments are found which bear upon the situation. 
Nothing of this sort was put in evidence, except 
that counsel for the Government seek to rely upon 
one extract from the minutes of the executive 
committee of the Steel Corporation of May 20, 
1902, of which I shall read simply eight lines: 
"The President: It"-to wit, an arrangement 
with Mr. Hill-' 'was deferred until my return, 
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when I might get hold of Mr. James Hill, and he 
said that the properties were held for the United 
States Steel Corporation.'' 
That is a statement which, if it stood by itself, 
and if it could be considered as binding on us, 
might indicate some anterior collusion or con-
spiracy or arrangement or understanding, what-
ever you may choose to call it, between the par-
ties who afterwards negotiated the lease. 
But that statement, in the very same minutes, 
was immediately followed by the following dec-
laration: 
Mr. J ustic Buffington: From where are you 
reading, Mr. Kelloggt 
Mr. Kelloo-g: Page 72, Volume II of the Gov-
ernment's brjef, at the bottom of the page. Eight 
lines only. That statement was immediately fol-
lowed by the declaration of the chairman: 
'' I received later a letter from Mr. Hill, in 
which he said he had never been seen on the ·ques-
tion.'' 
So that, upon the records of this Steel Corpora-
tion, which is the only suggestion, so far as my 
knowledge extends, of any proof relating to pre-
vious arrangements in connection with this nego-
tiation between Mr. Hill and the company, they 
show affirmatively that the impression of the 
president upon that subject was erroneous, and 
that Mr. Hill disclaimed any such understanding 
or agreement. And that was followed by a fur-
ther declaration of the president, at the top of 
page 73, that: 
'' A friend of mine has shown me a telegram 
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offering the leasing of the Hill properties to him, 
and there is some misunderstanding.'' 
That is all that those minutes show . 
In the next place, much stress is laid upon the 
magnitude of the transaction as an indication of 
some ulterior purpose and an intention of wrong-
doing, supposedly, on our part. 
A quotation from the Government's brief upon 
this point, which contains practically its whole 
argument, is found at page 71 of the same vol-
ume, just preceding the page to which I asked 
your Honors' attention a moment ago. I will 
read only six lines of that: 
'' The Hill interests are not only chargeable 
with the natural and probable effect of turning 
over this vast quantity of ore to the Corporation, 
which already controlled a majority, both of the 
ores of the State of Minnesota and those of the 
Lake Superior district taken as a whole, but,'' 
etc., etc.-the rest ref erring to the minutes that I 
have just alluded to. 
We are, therefore, in the conception of the Gov-
ernment, chargeable with the natural and prob-
able effect, by which they mean, supposedly, a vic-
ious and harmful effect, of turning over this 
"vast" body of ore to the Corporation, in the 
.light of all its previous holdings. 
On reading such a statement, one naturally in-
quires as to what it is that we are chargeable with 
which shall have the effect of making our transac-
tion illegal; and, in the second place, why and how 
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we are thus charge~ble with notice of those cir-
cumstances. 
I take it that the only things which could be 
effective jn connection with this line of argument 
would be proof to the effect that when we made 
the lease we knew that the Corporation was 
actuated by a malevolent and illegal intent, in the 
light of the Anti-Trust Law; that it was taking 
the lease, not for ordinary commercial purposes 
or business purposes, but for the purpose of sup-
pressing competition and harming the general 
public, or something of that nature; and that we 
knew, at the time, or were chargeable with notice 
of the fact at the time that, in view of the great 
ore holdings, not only in acreage, not only in ton-
nage, but in quality, which the corporation then 
controlled, the addition of such an additional body 
of ore to their then existing reserve would give 
them an undue and unreasonable dominance over-
the ore situation or the steel situation-a domj-
nance and control which would be incommensu-
rate with their business, or which would tend to 
build up a business which itself was incommen-
surately large in connection with the general con-
dition of the industry. 
How are we chargeable with anything of that 
sorU Did we receive any such intimation from 
the Steel Corporation t I do not mean, of course, 
to even discuss the hypothesis that they declared 
to u that they had any illegal intent; but did they 
tell us what reserves they already had, what 
acreage they had, and what the tonnage was in 
that acreage, and what the condition and location 
and the quality of the ore was in that tonnage 1 
My mind formulates with some difficulty the 
concept of the Steel Corporation and the astute 
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gentlemen who control it, at any stage of what 
appears, although without definite proof, to have 
been a long negotiation, inviting us into their 
archive chamber and exhibiting to us the open 
pages of their ore ledger on the one hand, and the 
file of their confidential engineering reports, on 
the other, and calling our attention with pride to 
the great quantity of ore which they then con-
trolled, to its very available location for extrac-
tion and transportation, and to the admirable 
quality of the ore for steel making purposes when 
once extracted ! 
I remember from my younger days a homely 
aphorism to the effect that no man ever made any 
money by exhibiting the contents of his pocket-
book in a crowd. There is no evidence in this case 
to the ,effect that the Steel Corporation trans-
gressed that maxim; and I take it that your 
Honors will find some difficulty, in the absence of 
any such evidence, when you come to examine it, 
in assuming that they did so. 
If we do not find in the record any information 
from the Steel Corporation as to those facts which 
are essential in order to make us chargeable with 
notice of some vicious result, where would we get 
iU 
Suppose we were to make an examination of 
the records of the county clerk's office in the 
various counties of the state. I do not believe 
we were bound to do that, but suppose we were, 
and that we did go there; what would we find t 
We would find certain leases and certain deeds, 
but we would not find in those records any inf or-
mation of the quantity of ore contained in the 
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lands leased or deeded, or the quality of the ore, 
or the amount of overburden, the availability of 
the ore, the nature of the ore. Manifestly not. 
We would not find information on any of those im-
portant and essential points, or anything throw-
ing any light whatsoever on the subject. 
We are dealing ·entirely with theory and as-
sumptions. There is absolutely no evidence upon 
the point involved. 
Where could we have gotten information any-
where else, to make us chargeable with any vicious 
effect of our transaction V Not from those records 
of the Minnesota Tax Commission, upon which 
eounsel have laid so much stress, and of which so 
much has1 been said in this case, because the first 
report of that Commission, which does go in to 
those details largely-it does not go into them 
completely, but it does go into them largely-was 
not published until 1908, the year following the 
execution of the lease. 
Therefore, so far as this particular branch of 
the case is concerned, and so ~ar as this allega-
tion in the Government's brief, which I have read, 
is concerned, we are dealing with absolutely noth-
ing hut dreams and flights of the imagination. 
The claim made by the Government ascribes to 
us a power of telepathic divination which possibly 
might interest a society for p ychical research, 
but with which I take it, your Honors certainly 
have but slight concern. 
If we now look at the second point upon which 
the Government lays stress,-the question of 
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price,-we shall find, I think, a similar conclusion 
resulting from a consideration of the evidence. 
In the first place, the fact should be noted that 
the allegations of the petition on this point are 
not that the price reserved in this lease was un-
reasonably high. The word ''unreasonably,'' or 
any similar word, does not appear in the petition. 
They allege that it was U1Y1,precedentedly high, thus 
showing-I am making an approximate quotation 
of this from the petition-the extent to which the 
Corporation was willing to go for the purpose of 
securing a dominating position. 
In the second place, as to the evidence upon 
which the Government relies, in support of its 
proposition that evidence of an occult intention 
or of ulterior motives, is afforded by the price 
which I have alluded to in my description of the 
lease: 
The first ·class of evidence introduced by the 
Government was as to the prevailing rates of leas-
ing,-the leasing prices-in the years 1900, 1901, 
1902, 1903 and 1904, in contracts of that general 
nature; and several witnesses were called to tes-
tify on that point, as to the prevailing rates of 
royalty in those years. 
I think all of these witnesses said substantially 
the same thing: about twenty-five cents a ton. 
Mr. Corey and Mr. Nelson, however, the chief 
witnesses of the Government upon that point, 
whose testimony I shall allude, to in a moment in 
detail, both admitted that the rates of royalties 
rose largely between those early years of the cen-
tury and 1907; and therefore it is reasonable to 
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say that they may be entirely dismissed from our 
consideration. 
What is the next class of testimony upon which 
they rely? Certain witnesses, the first of whom 
is Mr. Thompson, were called in connection with 
this point. 
Mr. Thompson simply said that he had never 
heard of any royalty as high as that reserved in 
the Hill lease. He also said that the effect of the 
Hill lease was to excite people in that vicinity as 
to prices and values for their lands and for their 
ore. In view of the fact, which I shall allude to 
in a moment, that we showed that prior to that 
time there had been one lease, at least, made of 
territory at $1.25 per ton, the testimony of Mr. 
Thompson simply indicates that he was not fully 
informed as to the situation about which he was 
testifying. His general testimony as to the effect 
upon the public mind of the Hill lease is beside 
the mark, I think, and does not require any fur-
ther comment. 
We were not present during the examination 
of Mr. Thompson, and did not cross-examine him. 
Mr. Jones was called as a witness in this con-
nection; and he speaks of the average rate of roy-
alty in 1901 beino- twenty-five cents a ton, which 
we concede, and therefore may dismiss. 
Mr. Gayley was asked what the average rate 
was that prevailed up to 1905, and he says that 
he never heard of any rate higher than fifty cent 
per ton. 1905, however, was two years before 
this lease, and we know that prices were rising, 
so that that testimony need not concern us. 
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The testimony of Mr. Corey we can not dismiss 
quite as quickly as that of the other two gentlemen 
to whom I have just referred. 
Mr. Corey was president of the Steel Corpora-
tion up to 1910. At that time their relationship 
was severed, with the consent of the finance com-
mittee; and, unless I misread the one page of the 
record in which that point is taken up in his cross-
examination by counsel for the Corporation, he 
left with the full approval of the :finance commit-
tee and of Judge Gary. Also, unless I am doing 
him an injustice, I think I am quite warranted 
in saying that his testimony as it appears on the 
record and the manner of its deliverance, which, 
of course, does not thus appear, indicated that 
since that divorce in their relationship Mr. Corey 
has found himself unable to extend his entire and 
sincere approval to a corporation which was show-
ing itself so misguided as to be willing to test 
the perilous hazard of a continuation of its busi-
ness under leade,rship other than his own. 
That, as far as it affects his testimony against 
the Steel Corporation, is a matter which does not 
concern us in the least; but as it is, I think, also 
manifest in his testimony that does relate to us, 
I feel that it is not improper for me to comment 
upon that mental attitude of Mr. Corey; and I 
think that it is a justifiable criticism to say that 
in his testimony upon that branch of the case we 
do not find the calm and thorough preparation 
and the cool and unprejudiced conservatism which 
I think should have characterized the testimony 
of a former chief executive of so great an organ-
ization in a case of such commanding importance 
as this. 
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A few instances will suffice. They are merely 
indications; they are not inclusive. They do, 
however, throw some light upon what Mr. Corey's 
testimony really should be considered as worth. 
First he tells, in a sweeping, general way, at the 
beginning of this branch of the case, that the 
royalty reserved in the Hill lease was "at least 
double'' what it should have been. 
On cross-examination Mr. Severance brought 
out from him the fact that when he said that he 
was under the impression that the initial rate of 
royalty, in the first year, that is, in 1907, on the 
fifty-nine per cent. ore, which your Honors will 
remember was the norm or the basis of the cal-
culations, was ninety-five cents per ton instead of 
eighty-five cents. In other words, he thought that 
the rate of transportation, which was included in 
the lump sum of $1.65, was seventy cents a ton, 
rather than eighty. 
That shows a somewhat loose and careless dis-
position toward that particular subject. 
Then he corrected his testimony by saying that 
under no circumstances should the Hill lease have 
called for a royalty greater than fifty cents a ton. 
We took him up on that branch of the case and 
asked what he based his opinion on, and he said 
it was based upon a list of leases which had been 
made to his own Corporation. He did not pretend 
that he knew anything about leases made to other 
parties. He did not suggest that he had any in-
formation or knowledge about any other leases 
made at or about the same time, or prior thereto. 
However, in the next five minutes I extracted 
information which he had forgotten, apparently, 
that there was a lease, or two leases, covering 
twelve million tons of ore, made in January, 1907, 
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by Messrs. Hartley to the Oliver Mining Com-
pany, one of his own subsidiary companies, at 
seventy-five cents a ton, which apparently was 
not in his mind when he had given the sweeping 
generalization as to fifty cents a ton based upon 
a lease or leases made to his own subsidiary com-
panies. 
. Presently he admitted that he did not know 
much about the Hill lease, anyway. He admitted 
that he did not even know how long it was to 
run, and he admitted that he did. not have in mind, 
as he says in the record, the essential terms and 
conditions of the Hill lease. 
The only other point upon which I desire to 
comment is his testimony when he took excep-
tion to my belief that the great privilege of selee-
tion of the best ore, the most available ore out 
of this whole great body, through the period of 
eight years, was a privilege which entitled the 
lessor to demand a higher royalty than would 
have been the case had no such privilege been con-
tained in the lease. . 
He said it would be necessary, as he put it, to 
take out the lean ores with the good ores, and 
therefore the privilege was-at least that was 
the inference-I do not pretend that I am quoting 
his testimony verbatim at the second-the infer-
ence was that that privilege was, therefore, prac-
tically valueless. 
The immediately succeeding part of his testi-
mony discloses the following statement, however 
-I refer to page 3100 of the record, if your Hon-
ors care to read it. I shall read eight lines only, 
my question and immediately following that: 
"Q. Is it not a fact that the Steel Corporation 
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has done, during that eight years, exactly what 
you just said it would be impracticable for them 
to do, that they have selected rich ores, the best 
located, most concentrated locations, and have 
confined their efforts to those particular ores and 
left the rest; isn't that a fact Y 
'' A. I believe that it is. 
'' Q. In other words, the impracticable and im-
possible has actually been done in this particular 
case.'' 
I must confess that, in subsequently consider-
ing Mr. Corey's testimony, I have wondered 
whether, in thinking it over afterwards, if he did 
so, he perhaps was not impressed with the idea 
that lack of careful and adequate thought in mat-
ters of great importance, lack; of adequate prep-
aration, lack of a judicial attitude toward testi-
mony of that nature, can not be made good by the 
promptin()'s of a possibly discontented spirit or 
the yearnings of a perturbed soul. 
Mr. Nelson is the Government's chief witness 
on ore, and the chief witness as to the Hill lease. 
In him we find a man whose frankness and candor 
and openness entitles his testimony to be received, 
it seems to me, with the greatest favor by your 
Honors. 
Not only in the cross-examination, but on direct 
examination by the Government, he stated frankly 
what his thoughts were, and he brought out a 
number of points which do not have to depen<l 
upon expert testimony for their credence, be-
ca use they bear within themselves the stamp of 
common sense and common knowledge. 
In substance, Mr. Nelson's testimony was as 
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.follows: First, that in the early part of the cen-
tury rentals ran twenty-five cents and there-
abouts. Secondly, that they afterwards rose to a 
figure which he thought was about forty or forty-
five cents-the prevailing rates of royalty-I said 
''rentals,'' which was erroneous; I should have 
said the rates of royalty. 
In the direct examination, however, Mr. Nelson 
brought out this fact, which your Honors, I think, 
will agree with, that comparisons were perhaps 
odious, because, in matters of this nature, every 
transaction must be looked at in the light of its 
own surrounding circumstances. Manifestly that 
is so. It is necessarily and inherently so. 
Let us consider any body of ore. Let us sup-
pose that it is the richest ore known in the Mesabi 
range at any time in the history of that develop-
ment. Let us suppose that it was located within 
three feet of the top, so that the operation of 
stripping it could be done at trifling cost. Com-
pare that ore, thus located, with the commercial 
availability of the same body of ore located five 
hundred feet deep. Can not the lessee of such a 
body of ore, near the surface, afford to pay per-
haps a dollar and a half a ton-take any figure, 
for illustration- whereas, if it were located five 
hundred feet down, and it had to be reached by 
stripping off the whole intervening overburden or 
underground mining, he perhaps could not afford 
to pay twenty-five cents a ton t 
How can you say merely because one body or 
several bodieR of ore of fifty-nine per cent metal-
lic content are leased at a royalty of fifty cents, 
that the universal and proper royalty price for 
ore containing fifty-nine per cent metallic content 
must be fifty cents without knowing all of the es-
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sential parts of each lease t To say that is mani-
festly absurd. 
Mr. Nelson brought out not merely that point, 
but a number of others which our own laymen's 
knowledge of the general conditions of mining 
everywhere will commend to us as sensible. He 
said that among the things to be taken into con-
sideration were, of course, the quantity of the 
ore; of course the quality of the ore; of course the 
location of the ore, near the surface or below the 
surf ace, and also the degree of moisture or the 
absence of moisture which is found in connection 
with those ore fields. Counsel have already com-
mented upon the fact that sometimes it is neces-
sary to dry certain ores in order to render them 
available, involving, of course, additional expemie. 
Its availability for purposes of transportation 
must also be considered, of course-its proximity 
to railroads- and, naturally, its proximity to 
other mines. 
Mr. N elso.µ also alluded to the fact that many a 
low rental or lease of ores in the northwest arose 
from the fact that the man who held the ore could 
not afford to hold it, was not sufficiently strong 
financially to enable him to hold it, and he had to 
get rid of it for the best price that he could obtain 
for it, rather than keep it; and that that was a 
factor in determining· the rate of royalty, also, in 
many cases. Our own minds can add other points, 
that will readily suggest themselves, to tho e 
which were alluded to by Mr. Nelson. 
Another point I will comment upon. He spoke 
especially of the value of the privile 0 ·e of concen-
tratino- the ores; that is, separating the sand and 
other separable material by the washery system 
in use in the northwest, from the solid ores them-
selves, and paymg royalty only upon concen-
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trates; that is, upon the valuable part of the gross, 
rather than upon the entire gross tonnage-a pro-
vision given very fully in this lease. 
Mr. Nelson also brought out another point 
which is very vital in this case, to which I shall 
take the liberty of alluding briefly at this point. 
He said that after all there is only one real 
test of the value of ores, and that is: what can you 
get for them at Lake Erie ports T 
Therefore the testimony of this witness, Mr. 
Nelson, does these things : 
In the first place, it obliterates entirely the old 
evidence, or the former evidence, of the Govern-
ment as to the twenty-five cent rate of royalty 
in the early part of the century, because he ad-
mits that prices rose materially since that time. 
In the next place, it deals a very serious blow 
at such haphazard, care-free testimony as that 
given by Mr. Corey, dealing in generalities and 
not particularities, and not based upon exact 
knowledge of the facts. It shows that you can 
not tell, and that no man ought to try to tell, what 
the reasonable value of any given quantity of ore 
contained in any given lease is, unless you know 
the lease, which Mr. Corey did not, and unless you 
know the physical conditions attending the ore, 
which Mr. Corey did not claim to know, and which 
conditions even Mr. Nelson did not claim to know, 
in this case. 
In the last place, it shows that the commercial 
value of ore, after it has been extracted and trans-
ported to the great ore markets of the country, is, 
after all, the best test of its value. 
Upon this testimony what do we find T 
In the first place, what should the Government 
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have done after it had developed by Mr. Nelson, 
its own principal ore witness, that, so far as ex-
pert testimony on values was concerned, its pre-
ceding methods, its preceding ideas, its preceding 
testimony had been swept awayi 
It was manifestly its duty, at this branch of 
the case, to begin again and produce men who did 
know the essential facts which would enable tµ ern 
to talk intelligently, and enable them to give an 
intelligent and credible opinion upon those 
points; but it did not try to do it. They wound 
up Mr. Nelson's examination by trying to get 
him to say that in his opinion his rate of the 
royalty was unreasonably high, but he refused 
to say anything of the sort, saying that he 
thought it was high, but that he was not prepared, 
in view of his absence of knowledge of the de-
tails, to say how high he thought it was. 
In the next place what should the Government 
have donei It would have been a most pertinent 
question to ask that Mr. Nelson should give the 
value at Lake Erie ports and develop the case 
along those lines. Did it do it f Not a word. 
There is just one fact which does appear in the 
record which might well account for their failure 
to follow up that line of investigation, · and that 
fact is that in 1907 the value of Mesabi Bessemer 
ore at Lake Erie ports was $4.90 a ton. The value 
of Mesabi non-bessemer ore at the same period 
and at the same place was $4.10 a ton. Now we 
know, and the record shows, that the railroad 
rate at that time from the mines to th~ Lake was 
80 cents. Since that time it has gone down to 60 
cents, as the record also shows. And we do know 
that the rate down the Lake was, I think, 56 cents 
a ton. My friends of the Steel Corporation coun-
sel will correct me if that is erroneous. There-
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fore we have a total of $1.36 transportation 
charges, which, deducted from $4.90 leaves ap-
proximately $3.54 as the value of the ore at the 
mine 's mouth. 
Mr. Justice Buffington: You say a:t the mine's 
mouth. Was this ore which was picked up by 
stripping1 
Mr. Kellogg: The mine's mouth is a phrase 
which should be used more in connection with 
shaft mining, the outlet at the mine. But if 
you can get $4.90 at Lake Erie and it only costs 
you $1.36 to get it there that leaves you a margin 
of $3.54 for the ore after it has been extracted 
from the mine, from which of course must be 
taken out the expenses of mining and overhead 
charges, and so forth. 
Mr. Justice Buffington: My point is was this ore 
that you get by stripping or by mining t 
Mr. Kellogg: The Hill ore very largely is of 
the stripping category. There are some of the 
mines, if my recollection is correct, in which prob-
ably we have to mine, but the great hulk of it is 
a stripping proposition. Certainly the great bulk, 
if not all of the mines that the Corporation has 
developed under our lease, have been stripping 
mines. I do not think a ton of ore has been taken 
from the Hill mines leased by the Corporation 
except by the stripping method, although there 
is no record of that. 
But, if you have $3.54 as the value of the ore 
after it has been extracted, and although at this 
point, so far as the record is concerned, we en-
ter upon the realm of guess work, yet, after 
making any reasonable allowance which the most 
vivid imagination 'could suggest for the cost of 
mining, it is evident that the net value of the ore 
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is much more than 85 cents which was reserved 
in the Hill lease. Therefore I think the Govern-
ment counsel were wise not to go into that line 
of investigation. Right there the record stops, so 
far as the price is concerned. 
Here then we have a lease which embodies in its 
conditions in a very high degree the tests which 
Mr. Nelson enumerated as indicating high value. 
A great body of land with the privilege of select-
ing the best during eight years and of dropping 
the rest-a great privilege that, if your Honors 
please, because it did not bind them to anything 
except thorough exploration and a decision as to 
whether they wanted to go on or not. The power 
of unrestricted mining, so that if they wished 
they could get out all the ore they wanted within 
the requirements of the lease during the low 
royalty period instead of the high royalty period, 
-a premium on despatch. A lease by people who 
were certainly not compelled to sell; and who 
were able to get the real value out of their prop-
erty and not to take what they could get under 
the pressure of impending bankruptcy. A very 
valuable lease, giving the privilege of concentra-
tion, and the other exceedingly valuable elements 
which I have mentioned and shall not repeat. 
And yet the royalty reserved in this lease for 
the first year was only 85 cents per ton, increas-
ing in the eighth year to $1.08 per ton; and in the 
testimony produced by us as to other and much 
less important leases we find one in 1906 for $1 
per ton; one in 1908 from 85 cents to $1; one in 
1909 for $1 ( p. 12104-6) ; one in 1909 for $1.35 
(p. 3272); and one in 1910 for $1.35 (p. 3270). 
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In the li 0 ·ht of such testimony and in the ab-
sence of all the testimony which I think we were 
entitled to look for from the Government upon 
this branch of the subject, how can it be said that 
there was the least indication in this price of any-
thing other than an ordinary arm's length busi-
ness transaction in which we were determined to 
get the r eal value out of our property, and where 
the Steel Corpora:tion found they would have to 
pay that value if they wanted to get those lands 1 
If your Honors please, that is all the evidence 
upon the second branch of this part of the case-
that is to say, as to any ulterior surrounding cir-
cumstances indicating a malevolent intent. 
You are asked to pronounce judgment against 
these men, a judgment which will expose them not 
merely to costs, not merely to the possibly very 
serious liabilities of the Clayton Act, which my 
predecessor has read and quoted to your Honors 
in detail- the exact scope of which is as yet un-
known and will not be until the Court has passed 
upon it, but which might involve us as alleged 
co-conspirators in a flood of industrial suits 
brou0 ·ht against us by everybody who might claim 
that they had been damaged by the acts of the 
Steel Corporation-not only to that liability but 
to a situation where a long, honorable, and most 
useful career would be stained by the imputation 
of an act committed against the peace and dignity 
of the United States. 
Can such a judgment be warranted by such a 
record 7 
It may be good advice, if your Honors please, 
to assume a virtue if you have it not, but the con-
verse of that proposition, to assume a vice where 
no evidence of it exists, is one which I believe can-
not commend itself to a court of morals or of law. 
. . 
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